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SCC Endorses Flexible Approach to Mandatory
Minimums

R. v. Nasogaluak, 2010 SCC 6 is a noteworthy sentencing decision that "bucks the trend
toward tough-on-crime sentences" and endorses a more flexible approach to mandatory
minimum sentences. The court confirms that sentencing judges have broad discretion under
s.718 of the Criminal Code to use sentence reductions to address police misconduct, but in
doing so they must respect the mandatory minimums set out in the Code. And, despite earlier
case law to the contrary (R. v. Ferguson, 2008 SCC 6), the court leaves open the possibility
that s.24(1) of the Charter may be used to override statutory minimums in exceptional cases
where there is "some particularly egregious form of misconduct by state agents." (para. 64) The
following articles discuss the import of the decision:
 
Top court bucks tough-on-crime trend, Globe and Mail, February 19, 2010;
 
Mandatory(?) Minimums: R. v. Nasogaluak by Ahsan Mirza, posted February 22, 2010 on The
Court.

Applying Grant Analysis: SCC

 
The Supreme Court restored the accused's conviction on charges of possessing a loaded
firearm in R. v. Beaulieu, 2010 SCC 7, confirming their conclusion in R. v. Grant  that
considerable deference is owed to a trial judge's assessment under s.24(2) of the Charter. The
trial judge had declined to exclude evidence (a concealed gun found by police while they were
installing a listening device in the accused's car), even though the search exceeded the scope
of judicial authorization and violated s.8 of the Charter.

http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXC0ZpFqf6H718vZVQxG7SWMYGpbZ15yUGN-fQftJOos1rVn6LnPR_w2zbpdIVzeJNXsOcyFr8TfiUfGaTbYuR04KyvoYI98jf0UTcNcvgDn2Y6_tsZfNsWxyQYtUGr0ZYR9Jj-w_T5v9n1J6fuzxl21tqi6V6tX-9mLnC4rhxhNg==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXC0ZpFqf6H718vZVQxG7SWMYGpbZ15yUGN-fQftJOos1rVn6LnPR_w2zbpdIVzeJNXsOcyFr8TfiUfGaTbYuR04KyvoYI98jf0UTcNcvgDn2Y6_tsZfNsWxyQYtUGr0ZYR9Jj-w_T5v9n1J6fuzxl21tqi6V6tX-9mLnC4rhxhNg==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXBuyEPJgDQKDPiHzfwfAYy-Kz8e-v7oeNtkZZZD8V019jW_utmrLApn1E6E6w8KW7VxexZnsIFK2kP4RU0FkD_mU-DTv2xdLLvYnZwgZw1Fn_lrpG_WcMs6HoPxKgv4_33nYioNHZj3IwxNrxOiRPmBqVB3bU3VLranRBlKbMWJOGBVhJ-qBLbbxamY3YHPnj8I4YzA2b1HA==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smW0o35Ip_HihVFPQWFD6ybSgYLo4yOIiMbQC2PGXTzj7FhWz-1nP7NQmLAJDcsHAYqqZ13W3vAlExkPjm90leOlgJXxW5nlUi82EH56U3o-Kma-trZbZDtgu50cT6ZUVLHk5r9CUcMhkAcy3_pFEHJzieiiK-YNjfyRE8dQ7LKi1g==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXOWejEa96ayA5P4YYD1qrwY-NyLiN0MBTbnjlEOguej8uVrErTXgTeoYOMKK4HpYCN-K2qt7KV0Gz1f0G4BgmqSarhjfBdCkefzjzgfDAnBFfN-WfmhZOAZHlhUPnqB7SBp7Dvsc2jOm0gsLC5-j4Y
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXJaYeXHW4nZ21TBDnquteEUq9MNgfljcGcrOtCwYOKwTbuSAOw70e2vfEwyYMokIwelTCC9eI4c-1JvJAorx5PsQXtpAKHHQ-cVnTD4pQigwyYShGY80jjIrAeHsdbD58D3DSlEBPwZFoA32CY-Lii26zKpeeFOF3ygMDgCaq3cVMWVYZMcv90hggS7NMtTA2BNCg8C0KCS7jHlCo-qv7WwDMsla1WTWGqjm_SeBGJ9Q==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXk69f47ui9OrvDAASyG0uHsdvRMapYt6rZDBeQyyE2CB0mqspOhRIllDzqc3dTJhSbVQOaQ_FoHnKAtlliFXeJxNpnr8_CHEDpYlZv7drfbRt0TbM7WO0lBq1QjDZjo4UHCzLRvoM-Wi3nhY1HJeOOcjJ3kvsIIl008AhxgsV38g==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXk69f47ui9OrvDAASyG0uHsdvRMapYt6rZDBeQyyE2CB0mqspOhRIllDzqc3dTJhSbVQOaQ_FoHnKAtlliFXeJxNpnr8_CHEDpYlZv7drfbRt0TbM7WO0lBq1QjDZjo4UHCzLRvoM-Wi3nhY1HJeOOcjJ3kvsIIl008AhxgsV38g==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXk69f47ui9OrvDAASyG0uHsdvRMapYt6rZDBeQyyE2CB0mqspOhRIllDzqc3dTJhSbVQOaQ_FoHnKAtlliFXeJxNpnr8_CHEDpYlZv7drfbRt0TbM7WO0lBq1QjDZjo4UHCzLRvoM-Wi3nhY1HJeOOcjJ3kvsIIl008AhxgsV38g==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXnHdskA7xSNVvokOfmzSHayAUuV-rhzgY6FWqfmX3X4xBP99qag6-IhIou540XrYpj9nT42cn-idrYOaLlOvp8otVCscqHxk853Q2_VZ5M0rfUXi9SRBx8i5xpzuFKLQTP45yNwkxwH9mdbnjPd9fvaDMQlmBQ9dXbxJpGQwPdpg==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXCy-v7A1ReRzyx87jALMCzAtWqqh_D3G0aJJ7WhjycmGEoXN4aSg0DEnHQj2NI3OCBRLYY4iglwPp0rRmdkLBf68FDj80QEMLH0oP-sOWFWjtWfn9CDdggSD8ELbxfbY_x3j9WUSlmJl8dR4_1HRUSFW_5iLSIApMfaBiZvYOqwA==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXOWejEa96ayA5P4YYD1qrwY-NyLiN0MBTbnjlEOguej8uVrErTXgTeoYOMKK4HpYCN-K2qt7KV0Gz1f0G4BgmqSarhjfBdCkefzjzgfDAnBFfN-WfmhZOAZHlhUPnqB7SBp7Dvsc2jOm0gsLC5-j4Y
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smV-2Pvma4jlvmLOkxNBhjjmICbFPuOBy35Lib6oBmN9T89T74oVlTe8glx0-_Z4_4InOsjmA3KjLE32nklFLLzYBnW1PJX7JEAFY9-LVonvvy95hb8JidAbmj7xDbnl572s36hjy4_w1xkbSFC9Ayuh


Leave to Appeal Sentence: MBCA

Justice Freedman summarizes the test for granting leave to appeal sentence in R. v. Amin,
2010 MBCA 15. He finds that the applicant failed to meet the threshold test of showing "an
arguable case that the judge made an error in principle, or that the length of the sentence is
clearly excessive," but grants leave on the additional ground that, in not inviting the accused to
speak before imposing sentence, the judge failed to comply with s. 726 of the Criminal Code. In
support of the latter ground of appeal the accused submitted an affidavit setting out new
reasons for his involvement in the offence which he stated he would have told the sentencing
judge if he had been given an opportunity to speak. While not determining the admissibility of
the affidavit, the court found that it gave the accused an arguable case for a successful appeal
under s.726. 

Drug Trafficking Sentence: MBQB

 
R. v. Basarowich, 2010 MBQB 42, a recent sentencing decision involving trafficking and
possess firearms charges, reviews the factors to be considered in sentencing serious drug
offenders. The judge noted that there were few mitigating factors (the accused appeared to be
motivated by greed rather than need) and that deterrence and denunciation were paramount
considerations. She imposed a nine year global sentence. 

Provincial Court Directive re: In-Person Sentencing
 
The Provincial Court of Manitoba issued the directive Prisoner Transport: In-Person
Dispositions Where Crown is Seeking a Penitentiary Term on February 26, 2010. It requires
that in-custody accused facing significant sentences (two years or more) appear in person for
the sentencing.

Questioning DNA Evidence

 
Ken Strutin's article DNA Identification Evidence in Criminal Prosecutions, published March 7,
2010 on LLRX, highlights and links to recent publications that underscore the need for closer
scrutiny and weighing of DNA profiling. It provides an overview of nuclear DNA typing, a
sampling of the kinds of discretionary decisions that analysts may confront when interpreting
crime scene samples, and a list of current disputes in forensic DNA typing.

Bench & Beer Series

Make sure to attend Preparation for Criminal Trials in Provincial Court and Queen's Bench, the
first program in our new Bench & Beer Series for junior lawyers, in which judges, masters and
senior practitioners share their insights in an informal, after work setting complete with beer and
pizza. The program takes place March 18 from 5:00 to 7:00 p.m.

The Law Society of Manitoba provides this service solely for the benefit of and to support the
competence of its members.  Members should exercise their professional judgment in using or
adapting any content.

 
 

http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smWh4tDB94GjqnxTbQpuqJuq3OIbXXnzdSWC_-T4qB-jhZCEzhaLorx9r2y7ETeWfHaitz_Ot0iO9R_6AvUjR9hRgGx71QY2RFsKXQhx-G-0RhnTNR3NPjIObe8FoIS8NVfJZErtyH-6qWqG4L4xlpK2DmNbrB1QaMwFQ6XIM3URPw==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smWh4tDB94GjqnxTbQpuqJuq3OIbXXnzdSWC_-T4qB-jhZCEzhaLorx9r2y7ETeWfHaitz_Ot0iO9R_6AvUjR9hRgGx71QY2RFsKXQhx-G-0RhnTNR3NPjIObe8FoIS8NVfJZErtyH-6qWqG4L4xlpK2DmNbrB1QaMwFQ6XIM3URPw==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smW-TrLTXCctWHA-ccZxoQvT5fKr1_WDZuG07-dEXxmRUaDfk3mW5etSR3vtIDr1Tw7KVVxhx5x2weVCT0rTKENMLjUBotK6iVM9DdcmFgT8ep_hTc1pu5JT2mP_tWPeeIe30Yil9bRJ9aovu17g1DpaZ_CeDsGjexbqxYtnVGddeKrTTaOW1IQYzoBqM4y2H05V35rd4yHaPA==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smVbKGhkolt7r2MSB5GGRN9qrvgKW91Vg2RBJDV7Vc7C_a-LulnTqkplRm7kz20kA1goRppg-HkOCB3B4ywWknznf_xk7Lh8CIRzJU4scktYMsmBYxW4Owtwd1NGS8XjX_YFaBYQ8XxBJumtzKnVcGN-OvMKz4YpeWx5VabzRzbYng==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smVbKGhkolt7r2MSB5GGRN9qrvgKW91Vg2RBJDV7Vc7C_a-LulnTqkplRm7kz20kA1goRppg-HkOCB3B4ywWknznf_xk7Lh8CIRzJU4scktYMsmBYxW4Owtwd1NGS8XjX_YFaBYQ8XxBJumtzKnVcGN-OvMKz4YpeWx5VabzRzbYng==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXO63darvI2CIzC49JZ_cG8-JWfHtHjt4VJAALGGzgFGpUfTZn2CfxsTTjHDQR1VdB5m8wek1uFvlwi5TM3s-JHIHd4eRG61AR-RABhi53Jx6ZNDDWx-1Ysb-SmhsMa9ahNRHCijXQlwcwSjBYx4ROTmVrlYUzKMEo=
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXO63darvI2CIzC49JZ_cG8-JWfHtHjt4VJAALGGzgFGpUfTZn2CfxsTTjHDQR1VdB5m8wek1uFvlwi5TM3s-JHIHd4eRG61AR-RABhi53Jx6ZNDDWx-1Ysb-SmhsMa9ahNRHCijXQlwcwSjBYx4ROTmVrlYUzKMEo=
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smU759E5cDHYe_uz9fVs6TYLdx-768xl2LsBK6z410-9bRRHCQIoJpSMzqaIxAUjOMSkIU3tKtYZOpazDaHpCBlaiYPhLOkL4nBA0Vos4Qb_4t3x-yF0-ftmg3FJMSa8pM1wisDS5BEZ1A==
http://r20.rs6.net/tn.jsp?et=1103170981433&s=3&e=001_KSt6cq7smXZ0lQHN0kfEA6F25E54fUTmTugCKBTLpBIH_31kIpYe1wy3T3bagNktDvxfbQ2WkJRj5LXsiyJANMm1emfmzI-Pooki_u7Mr3zhRpexn6MBg40e8u6affBDVSKKq-jtpyh1Jm7gYO3wtY7ASyiGGC3ZuwDWpSq2lAgr6ClXnr4NhxZHhpgqOqC-k5j-oSQUqtNQZT4yonFayeB4a8Gmx0wQd62jq_Z86mHGiJjis2dIEDtJwbvh9duGy4diJV_Eo5Lby6JgbSH1g==
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