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Court Must Find Real Error to Order New Trial: SCC
 
A divided (5-4) Supreme Court overturned the Manitoba Court of Appeal decision in R. v.
Sinclair (T.), 2009 MBCA 71, restoring the manslaughter conviction of one of three co-
accused who beat up the victim and left him on the road where he was later run over by a
passing driver. The majority of the Supreme Court disagreed with the Court of Appeal
decision that the trial judge had misapprehended the evidence concerning Sinclair's
involvement:
 

In my opinion, for an appellate court to decide to order a new trial on the basis of a
miscarriage of justice resulting from a misapprehension of the evidence, more is
needed than an "apparent" mistake (e.g., an error that the trial judge may have
committed) in the reasons. A court of appeal should not, in applying the Lohrer test,
order a new trial unless the trial judge has made a real error; its decision cannot be
speculative. The plain language or the thrust of the reasons must disclose an actual
mistake. When such errors are in fact committed, appellate courts have no difficulty in
explaining why they caused the trial judge's reasoning process to be fatally flawed and
where they may be found in the reasons. In such situations, the errors are readily
obvious. (para. 53)

No Evidence of Game Playing in Funding Decision Reversal:
MBCA
 

http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW2d3oDWurBfxlXEw_-abPCbwYngMf2z30ZF3RbS05p8_x1z5XyYO3__W0J1fU4dm3sRmmo1i1PPMKaaPyLRIfseWEOJ8wzXq7BoRHI1B68G6W99e3xSAo2c3U1A4oYrbtnPDaaTF4GrXpeKb9bnTO6AN5PRyQQ_mROG917KADuE_A==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW1EyGk8dCB41r3wZhR4KG_2nbnDDuHznaY8n0ezBZW41CJZwpoVk5yQPSDTSneKvAsbFya0Al6j20djf7mGfZ-nfvjRRFRpgzbjFNKA2bbGpfLZz_bcMbRnK9I9GrMF-oSvpP0AWBz3-CRFVNSPf0in5zXDhaUduKlNMUOTzRzvLg==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW1EyGk8dCB41r3wZhR4KG_2nbnDDuHznaY8n0ezBZW41CJZwpoVk5yQPSDTSneKvAsbFya0Al6j20djf7mGfZ-nfvjRRFRpgzbjFNKA2bbGpfLZz_bcMbRnK9I9GrMF-oSvpP0AWBz3-CRFVNSPf0in5zXDhaUduKlNMUOTzRzvLg==


The court dismissed the accused's motion to fix an hourly rate for counsel fees in R. v.
Roussin (B.), 2011 MBCA 67, a case in which Legal Aid Manitoba reversed its initial
decision to deny funding after the court appointed counsel under s.684(1) of the Code.
The court found that
 

the language of s. 684(2) must mean that notwithstanding an earlier refusal, the
provincial legal aid authority has a fresh opportunity to consider the granting of legal
aid following the court's decision to grant an order under s. 684(1). It is only if legal
aid is then denied that the obligation falls upon the Attorney General to provide the
necessary funding...(para.36)

Disproportionately Severe Sentence Reduced by
One Day: MBCA
 
Inadvertent failure to take into account the accused's immigration status
and the potential immigration consequences resulted in the imposition of
an unfit sentence according to the Court of Appeal in R. v. Arganda (J.R.),
2011 MBCA 54. The court reduced the two year sentence already served
by the accused by one day in order to avoid the "unintended, unjust and
unfair consequence" of depriving him of the opportunity to appeal the
deportation order against him.

Crown Not Obliged to Prove Actual Rate of Speed: MBCA
 
The actual rate of speed of the vehicle is not an element of the offence of speeding
under s. 95(1) of The Highway Traffic Act and need not be proved by the Crown
according to the court in R. v. Brown, 2011 MBCA 63. The court rejected the
accused's argument that his conviction should be overturned because the justice of
the peace failed to assess credibility or give reasons for the finding he made
concerning the speed at which the accused was driving. The accused admitted to
speeding, but not at the higher rate alleged by the police officer and accepted by the
JP which would necessarily result in the loss of his licence.

Four Year Sentence Upheld for Sexual Interference:
MBCA

In R. v. R. (G.W.), 2011 MBCA 62, an unsuccessful appeal of a 4 year sentence
on a sexual interference charge involving 9 year old victim, the court makes an
obiter comment concerning the sentencing judge's characterization of the
accused's conduct as an abuse of his position of authority. The court
commented that, while the judge was entitled of his own accord to raise the
issue as an aggravating factor contributing to the severity of the sentence,
counsel for the accused should have been given notice and an opportunity to
address the issue.

Recent Q.B. Decisions
 
R. v. Steele, 2011 MBQB 181 - the court dismissed the Crown's application
under s. 752.1 of the Code for remand for assessment of an accused convicted
of a 39 second drug store robbery. The court found that the circumstances of
the robbery (in which no weapon was seen and no injuries were sustained) did
not constitute a serious personal injury offence:
 

The implied threat of violence is not sufficient to constitute the use or
attempted use of violence against another person in these circumstances.
This was a robbery committed without the use or attempted use of violence.
(para. 31)

 
R. v. Junkin, 2011 MBQB 170 - the court stayed impaired driving charges
because the accused's right to be tried within a reasonable time was violated by
an inadequately explained 20 month delay in delivery of a ruling on a voir dire.  

http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW2BlMslh0z6sdCLZAYdgA5SN7fv9ypeBt1VdZlVHcXOWTrJu6dJWmYYzbWgTNSuJoauAbqJ4rbZPIutKKufal_KLiDJMP4e7VIP_pH7H1Stee2J3zn1YCpSnpy7i5ZJrXwTdnxWWqDwJx7QGssul8AxqzuYzUEd4QYHXJ_y6Ptb4Q==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW2BlMslh0z6sdCLZAYdgA5SN7fv9ypeBt1VdZlVHcXOWTrJu6dJWmYYzbWgTNSuJoauAbqJ4rbZPIutKKufal_KLiDJMP4e7VIP_pH7H1Stee2J3zn1YCpSnpy7i5ZJrXwTdnxWWqDwJx7QGssul8AxqzuYzUEd4QYHXJ_y6Ptb4Q==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW2BlMslh0z6sdCLZAYdgA5SN7fv9ypeBt1VdZlVHcXOWTrJu6dJWmYYzbWgTNSuJoauAbqJ4rbZPIutKKufal_KLiDJMP4e7VIP_pH7H1Stee2J3zn1YCpSnpy7i5ZJrXwTdnxWWqDwJx7QGssul8AxqzuYzUEd4QYHXJ_y6Ptb4Q==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW28zAGKD8N-L1SDPUUhh1ipe3HzBIEEYJ6XZMwpYW6npKXdRGUkybbjFXPPhs6bqUgN4vN3f6WRoPP7z6IjT7vgPoNr7ZCXONt16QC54t9jcei9RJU_8BMGyPd3zbB97xpm1wnMQQt82F9XvVWVJ00sMpsehdSOzvhByU8l-3xNpA==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW28zAGKD8N-L1SDPUUhh1ipe3HzBIEEYJ6XZMwpYW6npKXdRGUkybbjFXPPhs6bqUgN4vN3f6WRoPP7z6IjT7vgPoNr7ZCXONt16QC54t9jcei9RJU_8BMGyPd3zbB97xpm1wnMQQt82F9XvVWVJ00sMpsehdSOzvhByU8l-3xNpA==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW28zAGKD8N-L1SDPUUhh1ipe3HzBIEEYJ6XZMwpYW6npKXdRGUkybbjFXPPhs6bqUgN4vN3f6WRoPP7z6IjT7vgPoNr7ZCXONt16QC54t9jcei9RJU_8BMGyPd3zbB97xpm1wnMQQt82F9XvVWVJ00sMpsehdSOzvhByU8l-3xNpA==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW0e18jXRH-zN-yQuAEW0zDTPdRgSdJnbJ-jauhz0X-63yduF9pFSyE7gbNctUzGd_DS-vOQvg0UfF7IFAtTqKxXCcLgX9pFv344vUbbXMkkk7YESyEbziRy317Y5cOonIWpHKY8z-JL6VglpmhQkpB4Pw6PBa-hGS0Kj3hxSB6xHw==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW3tHfhDNN2WvJA-AJ4TODlRXuy5HruPgEq8R-jl1VuAqW19B7LgxqNAIoKkkyZ4xcR1OC6J9LIIUCtY6q-SFMJ-CxkJojPmam5OmaQfvPaTwdu9sNp2w3dEi8HgWZ7QVTjX_snmdYNpqz-ItRgEeEsJqrYmivlMam6ZaTZmPvhmww==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW3QOcuVAd3IMbVgp4Pek_IsBuLPlVUmcCY9UaAimTKThHLzuUpfq2bPdtKc5m8TrO2A1PvazKELG9S0c4jNnwyAdjM-ZfYTylthOsr3taIr94y1XUVhBgCXnOzHq5kjt1D_qN09gFexTNhsnyshyksp-l-JtC5WoGmtSWUaXyTs_yDZcbIVhQUI
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW3usYZFRL7VFssJI4bpMTf80t6f9QlGZaThZdsgabQ5drHz9c2P6ItJgKnaLYBr8JaQNVqsA4jFx15BFimMD32IcD1GHXRXQRF29TmCL7FZj-bSFPguvYd760Qx4GeQ_5tRgDfvl-KQnx3Qhxx-0f_dnEYhQr7OpxMYZfjOInzfTfoHpUovLP2h
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW3usYZFRL7VFssJI4bpMTf80t6f9QlGZaThZdsgabQ5drHz9c2P6ItJgKnaLYBr8JaQNVqsA4jFx15BFimMD32IcD1GHXRXQRF29TmCL7FZj-bSFPguvYd760Qx4GeQ_5tRgDfvl-KQnx3Qhxx-0f_dnEYhQr7OpxMYZfjOInzfTfoHpUovLP2h


Court Notice
 
The Court of Queen's Bench issued a Notice re Books of Authority on June 30, 2011
requiring all such books to be indexed, bound, and with the authorities separated by
numbered tabs.

Criminal Justice Publications
 
These recent publications contain useful information for criminal law practitioners:

·         Pleading Fairly - this University of Calgary Faculty of Law blog article reviews the
effect of R. v. Nixon, 2011 SCC 34 in the context of proposed omnibus changes to
the criminal law, concluding that it will further enhance the power of Crown
prosecutors to exact concessions from accused.

·         Evidentiary Issues in Domestic Violence Trials - this BC CLE Practice Points
article explores the significant judicially imposed changes to the criminal law to
deal with domestic violence cases.

·         SCC judge's retirement leaves gaping hole in criminal law - this Lawyers Weekly
article takes a look at the legacy of recently retired Supreme Court of Canada
Justice Louise Charron.

Criminal Law Expert Evidence Series
 
The Law Society of Manitoba and the Criminal Law section of the Manitoba Bar
Association have developed a series of three programs on expert evidence for
criminal lawyers:

·   DNA Evidence - a DNA expert from the RCMP will discuss how DNA is
handled in their lab and what DNA profiles look like. The program will be
held October 20, 2011 from 5:00 to 7:00 p.m.

·   Fingerprint Evidence - a forensic identification specialist will review the
history of fingerprint identification and the national and international fingerprint
databases at this November 30, 2011 program which takes place from 12:00
noon to 2:00 p.m.

·   Arson Evidence - learn about the methodology of fire investigation from the
perspective of a Winnipeg Police Service arson expert at this January 12,
2012 evening program.

All programs take place at the Law Society of Manitoba classroom. Save money by
registering for more than one program.

Fall CPD Programs: LSM
 
Be sure to register soon for these upcoming continuing professional
development programs offered by the Law Society:

·         Preparation for Big Cases - Mr. Justice Jeffrey Oliphant and Richard
Wolson, Q.C. will draw on their experiences with the Mulroney-Shreiber
Inquiry to take a close look at the issues specific to preparing for big
cases. Register now for this unique program which will be held
September 16, 2011, from 12:00 noon to 2:00 p.m. in the Law Society
classroom.

·         Advanced Cross-examination Techniques - all who litigate will benefit
from the techniques taught in this full day program by internationally
acclaimed presenters Larry Pozner and Roger Dodd. The program will
be held October 24, 2011 at the Radisson Hotel. Register by September
15, 2011 to take advantage of the early bird rate.

·         How to Work With New Immigrants - this course will help legal
professionals who work with new immigrants to become more aware of
cultural differences and to learn intercultural communication strategies. It
takes place October 14, 2011, from 1:00 to 4:00 p.m. at the Law
Society classroom.

The Ninth Annual Crown Defence Conference
 
The Ninth Annual Crown Defence conference will take place September 22 and

http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW2jt1jTHwjftaj0N53Bnifx8Z4aB_urvgGJnjNs5tZmPTCuWUgkaZLrSRgUfqf3a80A78sJuP1KsnbMMatN2G1ksZaQTzUuuMk_DBFuS4Q2T_8CdVz7gTNQcOxoYEOBLM2tOqazsj4lU44z08sXl02OcXJ4BQWg6R8=
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW2EZj45wE5gKIVlr21oq8F_3XIkeGrvwjfIl42UFa16jOhJghOM2bi-BX78H5fzPc1UhRnwUMWohggz0gfVFnZ7zvK99rICwDdxar-jpwE0JyDcvldUDwen3Eh7H_hdGtF99O8-pFaN0g==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW3TKuqu-LfPD0GVEyq7R-dxwVC_-w9kR2lC-OJXoT_UQKeTZG8S95-y4ulxGSyfXbkKw0bcq2QvXI3fRsebN2TeVMjXIuvsYIED-MS2LPGJANcDitm31GKNWcBtpR_IaOZZ4fO_F0wbUtS36r9YhUINIm9sCObxFW1IOjzR5gZqxQ==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW3exl3rMTZKPWZbCxRmZwPozlHLlKmyQfsG9liY3YniNVzn44g-0Uq7vBkcCtpDGu8TqUfOrtvD6F9ZAvCs4sgO8VifBmJ5pQCJUZprEpSq8_CivVyPsT3sB5T_fjR9xUCDDUtmVx7A3cC546SwP5J03VgMSUtxIEz2B0nt2ogwxQ==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW2Lw2ma4Vb8TeUnKQ7bzF-AQzST4sMwwlgIcAatDdMtN6I7p4u27QSGkC8Ut5BiUGmJ_qRbn1vdTrt8zYyyuUJC0AbuEbOiiPsHtAxHa4UxDdNTrr0cx4Ai943a6HE4XVXEVCMYg2cS1-TX7ACgo1EYARpPIi43Vvk4WxkOsD3agXFM1LnMjjZikCGOrjfgxksBwf4uDLst1OFk4j_2ZqQOwWpcmyKYiDB6fgHhoQIiVsZst5JqzmvgRGsvcJGRZtVmbXeIeCQicDQ0-NNLoZPj0m66tt_HwzuWPlcCKEJOhg==
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW2uaHPM2zrrelfE7gebPqr0DG1zq_uFQK5E_k1pZGJy_ylDz0qFmtBoJEAhSyakdtReCBQGsaWQ3nv2df4yLfzEZaZMkkaOrPhRFr9SNY5CsotqUuTiGIO7NtV-duo_36Imux0sxkujXuRrAbWjMrZSJaikVfjytmC6RGEuAdqKrw8obIuWqqFk_SKWG6XjbRNICo2KPI3bt1QDJFp15Tk7eUTZ6oAHOQlvYXvJ8eLdVGBMPLOT3ByX
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http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW1S8W0Bvgeoa89Xmb2w_KmIUSNMLBTSHpJx1HlouocWf04rrYxnVcRAF6xueYxLyiUvJlkdymU20JHEAjyDoVNr42QOitbwoxFN63cdfmOUqy3C5M83W0KQq5zPjRnEE-1OttYQWQjEnG8nPFKK7IF-A3I5gLOMv_OngJnZmZd-NTegSxliU2yJNkC67tMIONLh-QtAyuBD3Er1d7VkHgEfWpqJVfB7PsSDB9lyEk_RB7CQQPqa9htH
http://r20.rs6.net/tn.jsp?llr=7q9uarcab&et=1107598764022&s=3&e=001gJAFvCaScW3sEmMzRmTuhjaNY8pyzA2eKrD17GpCZAXTcyyNy6AX3SyT-3TQ5f6jIlsY3mQRiKiREKgejiOh1wjQXCf2y0HjW6mt4Qp1zKqU4yYVUBSk-JsL2ophFABBtmnWrxy1_sc1gwnIY_dSIoH5S1ItjVwIsLqbsWEPht_nqovnsaHK05bKIVWMj7zNepYtHuS75X0io3lc97KVY7p7mP3qBygfmxk75ZiIJA9QIh_q-63fs0eBk_uV1QU4


23, 2011 at the Winnipeg Convention Centre. Guest speakers include Justice
Marc Rosenberg and journalist Christie Blatchford. For further details contact
Heather Reay at 985-8189.

The Law Society of Manitoba provides this service solely for the benefit of and to support the
competence of its members.  Members should exercise their professional judgment in using or
adapting any content.
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