
 

 

eLaw - Family Law Update
March 2013 - No. 62 ISSN 1916-3924

In This Issue 

Legislation Excluding De Facto Spouses Upheld: SCC 
Delayed Support Claim to Proceed: MBCA 

Court "Sends a Message" About Delay Tactics: MBQB 
Partition and Sale Ordered to End Deadlock: MBQB 

Egregious Conduct Undeserving of Court's Commiseration: MBQB 
Major Changes to BC's Family Law Regime 

Report on CBA Family Law Section Survey on Tax Issues 
Recommended Reading 

Advanced Mediation Workshop: FMM 

Legislation Excluding De Facto Spouses Upheld: SCC
 
Any change to Quebec's spousal support and property division regime will have 
to be legislated following the Supreme Court's split decision in Quebec 
(Attorney General) v. A, 2013 SCC 5. The court upheld the constitutionality of 
the Civil Code provisions which exclude de facto spouses from the support and 
property protections given to spouses in formal unions. For commentary on the 
decision and a review of how other provinces treat common law relationships 
see:
 

●     Quebec (Attorney General) v A-Much ado about saying "I do", The 
Court; 

 
●     SCC muddies constitutional waters with common-law union ruling, 

Lawyers Weekly; 

●     SCC: The Rights and Obligations of Common-Law Spouses in Quebec, 
Slaw. 

http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDHc7Zv8ct2vfzx2Fe6ZhlBKsJN9amc7Yn_QdX3ai6beVY-qdgpznkjXOcGW2k4jRpuxpZ8FTO7JzDomn7qTRvfNaqWYvTPXutUrsENf0Vlu_g1H-OpZK9EXdzk3vVerTeHmbYx62sXvYhUHxmhJmh-oIkrj2DZpvXz8c5dJaAQO9A==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDHc7Zv8ct2vfzx2Fe6ZhlBKsJN9amc7Yn_QdX3ai6beVY-qdgpznkjXOcGW2k4jRpuxpZ8FTO7JzDomn7qTRvfNaqWYvTPXutUrsENf0Vlu_g1H-OpZK9EXdzk3vVerTeHmbYx62sXvYhUHxmhJmh-oIkrj2DZpvXz8c5dJaAQO9A==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDHQVqMeh9EQSgJnbPFaxhDinhgNs1w16_6V8UBj6w792ClX3emZECNoW6o0p9kxxqdDsdWupBqczL-3l4wNjwi9ZF6zljuyULecya63QBFYVlyg8ZnCJFsduEDw5H96C9O5RqtuyIThQrWgsPHU61A8CwnQlh-LrX1RGunu9bzgX2SNYiFdrNAgvVE9A6e4Ssthgt1mFV9aKg==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDEqlMjEo_uPPJnwo4faRV_1OqgtiLPWmKCHKgJwfKcrHD15G4hGNCmpsKbHK26lL7Cwj5JB6P2DSV-pWerLvZjUlpmPD_1DJTZyh9nUKMRJc5ogbAN6Ur9sX9vrK9mNfNxp6qBJnAlmjOCJ4sH8kkvVeVEJ3sQyFTxtPV38n0C_qg==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDF1N2CmeE3l0KRwstVU8CtcR-eAnQXJBmzWQF2ReFuydAhbSbMY2KIXRPzpEgaDq1S7H-GWDblyf6TGzKseiVSOVsTiWbeTg7Wbt2Ok7MsOgf6eosAA03J8MPuO0uaaAg_Q4YwGa5VO-aekDBZHW933oZ7Z5FxV0EwZJT-nBRbmkc4QL1WRWxKDpW3MlatHtxLptRlgOhlbsnbOLbsW_qTE2Kj0PJKS9dIMwL_65nm_6OiHPbWkwt00f3MmQC2QY87XIncrGnrwGM5LH7_fVdH9rO2oy_XR9TH2uOAA-mwIp4dwPZA5FopBLrmW4uNRQ02AdjPODDjnhKnpz1wJq9Ce


Delayed Support Claim to Proceed: MBCA
 
In Shachtay v. Shachtay, 2013 MBCA 17, the Court of Appeal upheld the 
dismissal of a motion for summary judgment of a husband's claim for spousal 
support more than 15 years after both parties renounced any right to claim 
spousal support in a separation agreement. The court found no fault with the 
judge's conclusions that the renunciation clause in the agreement was 
ambiguous and that there was sufficient evidence of a "material change" to 
necessitate an analysis under Miglin or Bracklow.

Court "Sends a Message" About Delay Tactics: MBQB
 
In Price v. Laflamme, 2013 MBQB 25 the court ordered costs of $83,444.34 
against a mother who, having gained the procedural advantage of restricted 
access through an ex parte process, then did everything she could to 
discourage an early resolution of the case. The court rejected the mother's 
argument that, notwithstanding the father's success in ending the supervised 
access, costs should be shared since she had relied on an expert's 
recommendations in seeking the restricted access. On this point the court found:
 

While this court may be receptive to the proposition that a party relying 
on the recommendations of an independent expert's report might not 
always be liable for costs if unsuccessful at trial, the manner in which the 
petitioner/mother instructed the conduct of these proceedings 
circumvents the persuasiveness of that proposition in this case. (para. 23)

Partition and Sale Ordered to End Deadlock: MBQB
 
The court severed the issue of partition and sale from other issues dividing the 
parties in Lotz v. Lotz, 2013 MBQB 24, finding that "there comes a point in time 
where joint owners of property should be relieved of some of the disabilities 
associated with joint ownership." In this high conflict case the parties had been 
deadlocked for two years on the issue of who should have the marital home, 
and had yet to start a family property accounting. The wife, who was 
responsible for much of the delay, was unable to make out a case of 
inconvenience or demonstrate that the husband's failure to make a few 
payments on time meant he did not come to court with clean hands. The court 
granted the husband's application for partition and sale.

Egregious Conduct Undeserving of Court's Commiseration: 
MBQB
 
The court had no sympathy for a mother who evaded child support for 8 years 
and then argued that the court should find fault with the father's decision not to 
chase her in Elias v. Vermette, 2013 MBQB 10. The court rejected her novel 
attempt to analogize the husband's motion to vary child support to a situation 
involving a claim to retroactive child support, and ordered her to pay support 
from 2004.

http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDGqfzFCF76XpxOJZf5e6Zj3CSSyi-m4Aq7B9xESgeP8uFhCArxenbQeKL0uzMwdLhkt-8jeLhkwTKEuRdt7e-WkcZl-2n4pumxaKSOEwgWLJVocNNEFxRLJANeaXzvcpS3HvuysikYoYRMkimeAMYuCRIOJLmBt_ZKULhysxsoz_A==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDH20E5YiiX-LVgRo-dB_8zwuA5K75MXRN_Kxa3y0YWNgtzZjea7VwOX_eVFY214RKk6V3hYYSQbL045VdPuTP4SESRaPOaXKosgShS2Hp3gbLfLRWt5IUd5dcxvHUQa13Q9pWTDYpRA4JNZa6-Luaj657Cli21-duYxFqKWBJ29_A==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDEmTVWhAsOurWmahQ5W7copA1gquye3AOvzSH5baS3DjxhOJIh-Z1KADgo-UXEOafPPWMjvC-av_2JvgRusueYaXkNJRut28T4Ko3MBmI2VXBQ5liINcBjvjAOOWNH8KWc37SRoDkfHz_hSDwIKzbAxyjOi-DcbYR1z7MgkS5NdIA==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDFxiiND3-ACjB4egi-sZcghPn0Vy5Z_EdFw7V9gjFAYiwBPyt45PRGBR2XITwxeDUkjUuUcJ7toLYHn0YeVkz__7PGI-3N40mGXvtvcaEkpUIl5UUG060Ph0kLWu2zhqlqs6xlcc-Dww6B77B1AjtE6hlhmSM7gHvW1s5YbP7pawQ==


Major Changes to BC's Family Law Regime
 
B.C.'s new Family Law Act comes into force March 18, 2013, replacing the 
thirty-year-old Family Relations Act. The new regime is summarized on the 
Ministry of Justice website, in this Legal Services Society guide, and in several 
posts on JP Boyd's blog and resource page. The new act will likely affect future 
Wills Variation Act claims as well, as described in this Rule of Law post.

Report on CBA Family Law Section Survey on Tax Issues
 
The results of the CBA's National Family Law section survey on tax issues for 
family law practitioners are summarized in this letter to the Canada Revenue 
Agency and the attached report. The ultimate objective of the project is for the 
CBA and the CRA to collaborate in developing an online toolkit for lawyers to 
help them navigate the tax hurdles they encounter in representing family law 
clients.

Recommended Reading

●     Millionaire challenging record spousal support ruling - this Lawyers 
Weekly article concerns the surprising ruling in  McCain v. McCain, 2012 
ONSC 7344, in which the court set aside a provision of a marriage 
agreement waiving spousal support and awarded the wife a record 
$175,000 per month interim support. Needless to say, the husband is 
appealing. 

●     Judge lectures bar on proportionality duties in family law - this post from 
the Legal Feeds blog discusses the judge's comments on out-of-control 
costs in Principato v. Principato, 2013 ONSC 420. 

●     The price of separation: Divorce related legal complaints and their 
causes - this UK Legal Ombudsman report on why divorce leads to 
higher levels of dissatisfaction and more complaints than other areas of 
legal service concludes that lawyers need to work harder to reduce 
complaints about costs. The authors say giving proper estimates, 
updating clients regularly on costs, and putting client interests first are all 
vital to avoiding complaints. The report also includes a link to a 
previously published guide on good costs service, which specifies the 
key components of good customer service at all stages of a file.   

●     Inside the mind of an expert ­- this Lawyers Weekly article by Nicholas 
Bala explores the use of jointly-retained single experts in family matters. 

●     Common law partners shouldn't have to testify against each other: judge 
- this Law Times article discusses a criminal law decision on common-
law spousal competence, in which the judge found that the common-law 
partner of an accused was "neither a competent nor compellable witness 
for the prosecution." 

●     Separation agreement scams - this AvoidAClaim post describes the 
latest in a series of family law-related fraud scams circulating in Ontario 

http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDElcHtV5fB0Bvkx9rAn3D-PJzxWKVPyDThrxja89XkdOv4_zSLY7b9Ebv_lteZJMsr8inpNrxYiLk1NDyTPxHkWFbOy0DZZ-hpzwbGFoM4SaAxFaRP9SbqzEziUdRsREkSwcqdajmlgRg==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDHi-_elAXYZbLc5KtwkQmlPXR05--u_oQviTxzk1pDv7tHY2TUcuTwTSOuX4NtB2HqdXutMdJJFxlhmp69qQ0yqovgHKZJsgbFfkLnljpMM_NoZxeJ1xUL2NsyYYZpXpuZnWe7rf2EGi7Tz8IHr31hJT0q5pwXyaD8Yx-7FBlBiSr91uuLw-4Ko
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDEb9284nT5VSvPFyFZwh9DHlaGuC-pXTCanSaQaTSFhQmXF-mOim2lfMQ9bp1W9v86Me4yGYvMPJ3EL-rYKkdHzbXOujA4Kjmb7MoQ_ko6bedmq5AG1azj7_oVhvtHUHp3HKGyc6AD9DKXIapeMJvZz
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDG_QFZARE1feAse-wzYFEXUhjkc1MVpHqmnpwuWf1DCQzE4R2wOtqi2BwB0YvzeooAHebhkwLRvZfrazf1avgJHbW0-xjMqjXdfPVmpseXeJnGpk3q3oiMl2_5tN35cBIJDyr7efPXa_u16zw_bHKwoWRDCDVSwN361sRYt7P3BfO1FB7U2LbPc
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDGMQfhHSGVDhP5kaMeZPaFP5qaP3JfLBtZpmddjya1-MWbtKq14oqnEYHHJksmpOIpCUC0I_DD7VjwFcsFgIqiqUT7-XTQ3_oNGw0ikx9mmEf99_hdOT9UHT6PRCOTq5TdB2MAcqZ046exwrOypTOlUtvN-ApBQ3T0DijSgsz_fLQXRcLqkRKHoQ2y0wwVrado=
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDETqLJFGoeVZfyZOMhLeLL0CgffxShh79My-4CJx8q3gm0Ze05AGXIB_FFbPhqoAysf-HAR8ft3pfr_1msoMh_oZeZ4K1jwB8ZC60haDs1iEO6-Sij1JERRJ3tO3RY-tm8kAvYW15vchG1d-hU5Lkb_wn-zFhV2Q8f5nNncv2N76fHqnyg8YET9
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDEiBKuo_2hOgOmWuWv0VQr5ioRzenwlAuGaeo4njoirmWunpBzIjeBZmk6HNvVnvJaSJc0nZsNxdQrtd5zpBznKvSGjmvvAyfCyZF7rGz15cvMwvTxBInXzcqNhvr_egFoErZne7Ng7Zu7W5f8Vs2Too7OoDKauDm4narpzaByQNg==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDEaxDnrK2KKP4xIowc5y2ggqU4iKe4VcD0_XTKJeHanPPNnWRRljGgTE67ol9-ZkZE7GN2L-W4S3HLgz_gzc1g_6yUHxrdq-Kp7zCQd-qJYkErzTNBDst5vV1Ap_tKb2faax0qHmmdeKgz-IrE25gpS
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDEaxDnrK2KKP4xIowc5y2ggqU4iKe4VcD0_XTKJeHanPPNnWRRljGgTE67ol9-ZkZE7GN2L-W4S3HLgz_gzc1g_6yUHxrdq-Kp7zCQd-qJYkErzTNBDst5vV1Ap_tKb2faax0qHmmdeKgz-IrE25gpS
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDGG8ydgrb4N9UG6F9YqHGADe5ZNMJo-PrlpNvqXrHp1eoY6xNxBj-Rarn0i5sTrfcGKXQx25LiWZBgnWpV0pvfCZI9sY49bYm6M-CRDbudc75iKdyenMXS-wjtQg9Cgd_85xZ5I6OtizQEar4GkDpRTAyrbQxypFWj5CT_1B9oqFA==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDEGRvmnv_IGqUn3q62cX3Dbpv2k1Z87avLv-dhghatiGfk8Tfl6cxkLxXUwpx-xcL1Rh8-kRW0cSHX3uXgURCZbvlShsdiK3RJlTLOG5tdM-BHaaUXFF0CQz_yhnMXpVfig6fT7GIpau3L-Gmzah0f3aofsnVhnfZcelqUpjsEYuCfaI0X9iN5t
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDE7HDRI3R4RSFt9pnFAaVgUPxuYSA7WBI1TkqFsU0yDhDEUJDnxp634SDAspd0TOtcoQ5uBVYJgwavvHGhCM_4DssiJQgdJXzxH8xn_WMY6Lvc6GeFRxfer3iKfCmRLk2W8WRMMsl0EBLde44xb62jqjdmFWM9QA_Vj48XcwtT9C7pI_kwePDUY6CezdpYWXR7DKrfbdZDikNUOwFXwaE8X7z1G6uuC8R5yt1lW-PUuiAD0VeOv53VKpKHZjRhnYwNrJlTM2mh65zp50nEpjtfCpupxq6EXK4BBtokbwfxxfnSvcuBxW45IZnO1gxxyrp-CMQM4K84ghA==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDFpjXlzwQazzOnSSE5oePk1zVLD-9x_SL5h7mBVuhIoC4LmWbTFUn3C_gHxeyid_47lLjfjdwIwTbqxJNkyasxoQz1D7QGyxg09XO76eDh9khd1LxdhbY5x5h84YyuUhexx4UhkXbEKMS-lL3gAI5eD-enpeU2t2nhj28lz-XXcTg==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDE3OMv-i1KLxjevknOpGQliKGJiVxBGfxZzA17K7AZDviz_8IDzAAkUEGEBiZn5s_tg83a5AUyTqfJmOrC_z9p4SJoMIHAGI7AQzDMKQ7M-05mzbyYLyQN_QxulOF9NKCsFaNrVUpa6wi12jYiPWZTa_-lpJz2thXWxq1U2cQujFlzvJ9jCdUK32aofmafUCwfzT7Piz_wfamvjWutCDGyG
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDE3OMv-i1KLxjevknOpGQliKGJiVxBGfxZzA17K7AZDviz_8IDzAAkUEGEBiZn5s_tg83a5AUyTqfJmOrC_z9p4SJoMIHAGI7AQzDMKQ7M-05mzbyYLyQN_QxulOF9NKCsFaNrVUpa6wi12jYiPWZTa_-lpJz2thXWxq1U2cQujFlzvJ9jCdUK32aofmafUCwfzT7Piz_wfamvjWutCDGyG
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDFo_JlP6P6wMO1v0bgz0gC8fxnOwDZpcbqM2vRcueUWILznTgdS5FLRv6I2FI-ebrPBFqvUJXV8qd2o-7n05KfvqFGK1SRnHctA3eCjm2cjBUU_LUn_hERDOPyjojWYlndK629OJ7rEsVoExIvNCyhLsLUawL7cJ71YLrAjJBmcioND7KA_e3FqEBLE2huwJx8Yf_NXvD1TMcBJnFHNgsz3
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDFwKaVCM0EqwVjBs3atoKQ0klJ0H8nDt8PLuZGwBOdnP0xVehWYdNCwmAo4e2UAraWZ_DR3CRRcCtA9EjLAIQG7SykQel9vnsYKxU3Ya644GKqPyAXLIRDW0CTc49LsREnTcMPmeMAVXVc2PNxzZdk2RRfpqIUykEejLYAre_L54A==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDHXUNVmntU8so4SjBteU3uY13icFLG9sFd1E8Wu5vC_GmfbGKdu0hCZ6trz4STBc2JUn5GjLSj-M-PQZYpegRIXWBekxNFOB5xoKefQWxjcNvnLyMjbCyw5-_sm8Aj-ZLZbMVpRItJtYbSws_WAKtPSKpjSAQnV2JAGUY5tdBb8e0iV4bU1h5Nltg2AR1XiLgwwTlWGg9DK7IcLNHAYsWabU-IEQyFuC2oM986jCa5XrA==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDE9ugx7RwXj9P7hA_HlXVl46m1tjyqSwLuqWwFE4NADULe2KCcpTEvf1MV2dzxSfMLGXM9_-S_ekE2rcEVQZrFNxnomtKkKpbHAiv4oqJpyLN4blHFj1O9yyEjSFkJFKgz9soGfCnM5vcGYDzetuRRnrWbBCU08mvwH8c2OhrhXcg==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDE9ugx7RwXj9P7hA_HlXVl46m1tjyqSwLuqWwFE4NADULe2KCcpTEvf1MV2dzxSfMLGXM9_-S_ekE2rcEVQZrFNxnomtKkKpbHAiv4oqJpyLN4blHFj1O9yyEjSFkJFKgz9soGfCnM5vcGYDzetuRRnrWbBCU08mvwH8c2OhrhXcg==
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDGJOHePVb6hYTaC8It45ghPPJiuQ3zzpbm-A4Q6l_-TU71jgKsthoOq_YkyoHLTG5Wal7YW2rtEypdPhrMh21fOdQhquBIbe7MAf7i-eHW6NzhcfZ6Y6R7S58KNWPuDI-Z0gvg3wRaeicg_BrL8U-R5ZHw4WWOClSTAc74UiIelCQeapXnkRTFU6xcifAoqmnQ=


and the United States. 
Advanced Mediation Workshop: FMM
 
Family Mediation Manitoba Inc. is presenting a two day intensive workshop on 
Mediation and the Modern Family: Advanced Mediation Approaches. Presenter 
Allan Barsky, mediator and professor of social work at Florida Atlantic 
University, will discuss how evolving family structures, norms, and values have 
affected family mediation. The program takes place June 13, and 14, 2013.
The Law Society of Manitoba provides this service solely for the benefit of and 
to support the competence of its members.  Members should exercise their 
professional judgment in using or adapting any content.
 

 

http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDHg9JLRfuRNJRArHc7S1EDurST7ypH1-vkKPMDk9SQsHGWO_XNsyrvCrB7lgNOpWX5dJnWTvOSO-mnGX6b_DWaO_35fANBxPKcn_NW4GgYZ1TfbCO5-hQ9v
http://r20.rs6.net/tn.jsp?e=001EHnaslwSLDHkQJluRHTPQg7Lmu9ftW-TK-CnFM_9UTnhSAtg078tD4MCiiHTzHuquG_iB8cON74AJSWF5fXqsFSoEOIv1AMLjwSCGFYsijDsWmTOgUBAMa4UZrJ4XJYQxAvUlm8ei47eWAIE68PKBahjgfNjZuYz6oT7wtKwPh-yR3JE1rqSMksfYd1HuXKH

