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Honouring Chief Justice Richard Scott on His Retirement

Respecting the Expertise of Administrative Tribunals: SCC

The Alberta Labour Relations Board's decision that Driver Iron was an employer
under the Labour Relations Code and bound by collective agreements between
an employers' association and the union was restored by the Supreme Court of
Canada in Construction Labour Relations v. Driver Iron Inc., 2012 SCC 65. The
decision reinforces the strong position the Supreme Court has taken on
respecting the decisions of specialized administrative tribunals dealing with
complex statutory regimes, as noted in the InHouse article SCC says labour
board was right all along.

Identifying a Gap not Necessarily Modifying an Offer to
Settle: MBCA

The Human Rights Commission's decision to deem an offer to settle reasonable
on condition that the release be limited to the complaint was reasonable and did
not unilaterally amend the substance of the offer to settle according to the Court
of Appeal in Korsch v. Human Rights Commission (Man.) et al., 2012 MBCA
108. The court did not go so far as to say that the Commission has the power
under s.29 (2)(b) of The Human Rights Code to modify offers, however, saying
that issue will have to be left for another day when the Commission provides
reasons explaining its interpretation of s.29.
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Claiming Unpaid Overtime in Court: MBQB

The master dismissed an employer's motion to strike a statement of claim for
unpaid overtime in Hutlet v 4093887 Canada Ltd., 2012 MBQB 342, finding that

the law in Manitoba is unsettled on whether an employee's right to overtime
wages provided by The Employment Standards Code can be enforced in an
action and that the issue could not be fully argued and considered on a motion.
After examining conflicting appellate authority on the issue and noting the
limitations of the statutory remedy the court concluded there was "merit to the
plaintiff's position that there is a cause of action on the basis of breach of the
statutory provisions for overtime, whether based on the breach of statute
simpliciter or breach of contract." (para.85)

Professional Discipline and Disability: ABCA

The Alberta Court of Appeal addresses the topical issue of disability as a
defence to professional discipline charges in Wright v College and Association
of Registered Nurses of Alberta (Appeals Committee), 2012 ABCA 267. A
majority of the court dismissed the appeals of two nurses who had been
disciplined by their regulatory body for stealing hospital narcotics and falsifying
records. The nurses argued their addictions were a disability which should have
been accommodated under the Alberta Human Rights Act and that punishing
them amounted to discrimination based on disability. As noted in this ABlawg
article the Supreme Court may choose to weigh in on the issue given the split
court.

Random Drug Testing: ABCA

The latest word on random drug testing comes from the Alberta Court of Appeal
in Communications, Energy and Paperworkers Union, Local 707 v. Suncor
Energy Inc., 2012 ABCA 373. The decision to uphold an injunction preventing
the oil sands energy company Suncor from imposing random drug and alcohol
testing on certain employees split the court. "The non-consensual taking of
bodily fluids is a substantial affront to an individual's privacy rights," said the
majority, and the immediate implementation of such intrusive testing could not
be supported in the absence of immediate peril or significant risk of loss by job
site accidents. This post on ABlawg discusses both ABCA decisions in the case.

The Supreme Court of Canada will rule on this issue when it gives its decision
in Communications, Enerqy and Paperworkers Union of Canada, Local 30 v.

Irving Pulp & Paper, Limited, heard December 7, 2012 and available on
webcast.
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New and Proposed Legislation
Federal Update

. The senate passed Bill C-45 (the second omnibus budget

implementation bill introduced October 2012) on December 14, 2012
and the Jobs and Growth Act, 2012 c.31 received royal assent the same
day. Labour and employment law lawyers should be aware that ss. 219
to 232 of the bill (not yet in force) propose amendments to Part Il of the
Canada Labour Code which will affect employers (particularly those who
are federally regulated) and employees. These include changes to the
calculation of holiday and vacation pay, to the time limits for unpaid
wages and other Code violations, and to the way in which the
complaints process works. The bill also implements measures from the
last budget, including tax changes regarding employer contributions to
sickness or accident insurance plans, federal public service pension
reform and amendments to the Employment Insurance Act affecting
small business employer premiums. For a more extensive discussion of
the changes see the legislative summary and these articles: Federal
Government Introduces Second Budget Implementation Bill (Hicks
Morley) and Canada's Second Budget Implementation Bill's Impact
(Employment Professionals Canada blog).

. Several changes to the Employment Insurance Act (arising from the
enactment of the Jobs, Growth and Long-term Prosperity Act) came into
force January 6, 2013. Sections 605 and 607 of the Act were proclaimed
in force by S1/2012-98, providing for a new 36 month limitation period
applicable to the repayment of certain employment insurance benefits
(see new subsection 46.01 of the Employment Insurance Act). In
addition, the Employment Insurance Reqgulations have been amended
as noted in SOR/2012-261 and SOR /2012-297, creating three new

categories of claimants and adding new definitions for "reasonable job
search" and "suitable employment.” All changes are part of Economic
Action Plan 2012's goal to support Canadians returning to work
according to this government announcement. This post from The Stream

provides further detail on the regulatory changes.
. Bill C-44, the Helping Families in Need Act, received royal assent

December 14, 2012. Parts of the Act came into force on royal assent
and the remainder of the Act will come into force by order in council. The
Act provides for income support for parents who take a leave from work
due to the death or disappearance of their child as a result of a
suspected Criminal Code offence. The Act also provides employment
insurance benefits to parents caring for a child with a critical iliness.

Manitoba Update

. Bill 3 is Manitoba's response to Bill C-44, described above. It amends
The Employment Standards Code to give Manitoba parents the right to
take an unpaid leave from their employment and to be reinstated at the
end of the leave in the situations described in the federal act. The bill
received royal assent on December 6, 2012 and will come into force at

the same time as the federal legislation.
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. The Manitoba government introduced Bill 15 on December 3, 2012.The

bill repeals the provision of The Employment Standards Code that
allows certain employers, by permit, to pay less than minimum wage to
people with mental or physical disabilities. Existing permits will not be
affected by the repeal and the change won't impact special employment
programs for the disabled that are exempt from The Employment
Standards Code. For more info see this Free Press article: 'Relic’ lower

wage for disabled to be repealed.

Recommended Reading

« Perspectives - the most recent CBA National Labour and Employment

Law section newsletter contains articles on the attempt to have the NHL
lockout declared illegal, on conditional certification, and on deference for

arbitral awards.
« Possibility of Temporary Layoffs Must Be Included in Employment

Contract - this Slaw post discusses an Ontario case in which the court
found that in the absence of an express or implied contractual provision
allowing temporary layoff, a temporary layoff constitutes termination of
employment.

. Rogue Ontario Employer Sentenced to Jail for ESA Violations and Jail
Time for Employment Standards Violations in Ontario! - these two posts
discuss an Ontario decision in which an employer was sentenced to 90
days in jail for ignoring Employment Standards Act orders to pay
$125,000 worth of unpaid wages.

. Don't Get Snowed Under by Overtime Claims: Six Ways to Reduce Risk
- Labour + Employment Newsletter - this Bull Houser article contains

practical tips for employers on how to manage overtime claims.
« Federal Government Cuts Employment Insurance Benefits to Temporary

Foreign Workers - this Workplace Wire article addresses the federal
government's controversial decision to cut certain EI benefits to foreign
workers which came into effect December 9, 2012.

Winter CPD: LSM

« Writing to Persuade - this advocacy writing workshop with instructor

Stephen Armstrong is designed to teach litigators to write persuasive
factums. Participants can register for a half or a full day program, with
the afternoon session focussing on skills building using editing
exercises. The program takes place February 21, 2013 at the Law

Society classroom.

. Powerful Witness Preparation - spend a day immersing in the methods
and procedure that will help you prepare witnesses to be powerful and
persuasive communicators. Join presenter Dan Small at this highly
acclaimed seminar to be held March 8, 2013 at the Law Society

classroom. Register by February 1, 2013 to receive the early bird rate.

For those who prefer a webinar format, consider registering for the following
programs:



http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQf4USCu-DL6jRv01sZ1zB7oH2Z02y0H9PwcfYbVzVABtXosfVT0pUhvr6pBw5ZVE5jIYabEpXLrBWQ4KO5laIupZ0NDOAk5eTRvIza_o6JfiKrCLQADxjlmQDPWDBA4vTY=
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQfE5aeCHrNuKOLpHz_9Z-rxrQbnpctp1ZGBs8TfCkD6j79HDG8B9IW2zgZ5YDj_tyZdWTMaeL7pQRs5kYEih0zEieKonuckAr42KkDNxG6iYcJndO64jJ4EcnvYZ26P47LpbG0aQTIDnYfYOj_2iqHWzJinP9C3FuL0rX9VuxmBCsDA-88A3nh_Ps0Hb1chwXMZJWdhNOYC-g==
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQfE5aeCHrNuKOLpHz_9Z-rxrQbnpctp1ZGBs8TfCkD6j79HDG8B9IW2zgZ5YDj_tyZdWTMaeL7pQRs5kYEih0zEieKonuckAr42KkDNxG6iYcJndO64jJ4EcnvYZ26P47LpbG0aQTIDnYfYOj_2iqHWzJinP9C3FuL0rX9VuxmBCsDA-88A3nh_Ps0Hb1chwXMZJWdhNOYC-g==
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQeXmvyukIPX-sCCiZYxi50OxuXbaSI0FyX0q-HQ1yes2XhPeFgVcurhoWiq7BVSmZSo0AJyHpxDFduNDv9mTjpkwciV3p_7m7rSS8tYYccD8gh6VBwa21gx0pZSDwlBx-SmgZwrG1yxqjZiwSuaLv7ujwqP4H5EiNT8E-NKGJiIMQ==
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQehX_J_PJD4pBEh4FAg1oCWl9fj_8i4n3Qi50-uTOp5GIVIo9y-GuUIa8zHmdINPWG69DFapc993mAtrskng_0FqVHk2m8pl8aL6Argi74Z8QxgKpLmJnqyzLADExpdt5Ff5ikxK8aFI-tIQtDfn8Lg3o4EOAWT6J784DSMn5agKnWXyEnYw6Wo1H2u9uNUGuUM1GZ-QSf2az3u6LUwqAmx
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQehX_J_PJD4pBEh4FAg1oCWl9fj_8i4n3Qi50-uTOp5GIVIo9y-GuUIa8zHmdINPWG69DFapc993mAtrskng_0FqVHk2m8pl8aL6Argi74Z8QxgKpLmJnqyzLADExpdt5Ff5ikxK8aFI-tIQtDfn8Lg3o4EOAWT6J784DSMn5agKnWXyEnYw6Wo1H2u9uNUGuUM1GZ-QSf2az3u6LUwqAmx
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQfly4oN9RaVmTKV_pw_6hbr1gqr4kJDWGWMrc01sTg-xny4T9TS2AeFUxlYGdNf6KPxx_Mi5nNRFzLYr62CcmPR_okxHuL94MGAm9hW5TbdALpoDleufoVAMnpAfC8Rsb2FO9LoRyBs_oP0lnMivS0TPP3ewHd6XTBVq30CUmwJ61hCnrc6WBmX
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQfHurqqtMvsHkvJhzkdEjQ2GRZBdJmWlzXcHN3vG22VmI1vtDzp9u67Qk2jXfgjzTdtVCviV92vXOPagGIcbhdJ2pajPMeAGP1i-VwBi5VEb5_efMH-QtqWQo4zOpunKfO6Gml6LVIDtA==
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQfPihYUSWIwoSm89V5lqwfT1SAL4MpCw4svXSBEQBlvtLwPwZTJSNC00Nyrb70bkLzX5lMSRm6uLdcXjxWmf-KeCp7WjC3QOjGeRg3vmvWoz3Biv5QlBlZXDXnvLWETN0X253IUrlr1oDtPm3er-kN8Z6y2iS4S3s7jfSKKVpWlad246Ul5eYPOgrnFd72GTbw=
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQfPihYUSWIwoSm89V5lqwfT1SAL4MpCw4svXSBEQBlvtLwPwZTJSNC00Nyrb70bkLzX5lMSRm6uLdcXjxWmf-KeCp7WjC3QOjGeRg3vmvWoz3Biv5QlBlZXDXnvLWETN0X253IUrlr1oDtPm3er-kN8Z6y2iS4S3s7jfSKKVpWlad246Ul5eYPOgrnFd72GTbw=
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQeUssbcAoEC1nHHFGw16e3vIT8bl0t55nTGlWA9XFW7uh-f_ZkFDrvFck0a1a3yEXZ_yeeYD8RoycrEoin6br5vOwcNFlcH2lKboFvSjIrB7PbJuD9panIX
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQeUssbcAoEC1nHHFGw16e3vIT8bl0t55nTGlWA9XFW7uh-f_ZkFDrvFck0a1a3yEXZ_yeeYD8RoycrEoin6br5vOwcNFlcH2lKboFvSjIrB7PbJuD9panIX
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQc1gUdrnoMcZ4SidkSwTjwdENuPq9A9ErjnzOV475t_TUP6aXYujDIFAVZWP_ieS_GVcJDyJPaEDFh1zIv1uu8lNDXXzsgBSmCekNvv6hm2EEP-5U3Lum-zhtiLaZcOYOZq0idN4aFDi0qSzBQXpQzjkKXOUcvdYaiqjav7BDpyoNdxFQQK3ldLp6sTWx7i64mtyia0rZ3FasrHZlUw4FuRNGMPH2Kiy67TBjMbUnXiBu3q-EwIIBLCtZ38TbyeK4CpOEbzbSdwvQ==
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQc1gUdrnoMcZ4SidkSwTjwdENuPq9A9ErjnzOV475t_TUP6aXYujDIFAVZWP_ieS_GVcJDyJPaEDFh1zIv1uu8lNDXXzsgBSmCekNvv6hm2EEP-5U3Lum-zhtiLaZcOYOZq0idN4aFDi0qSzBQXpQzjkKXOUcvdYaiqjav7BDpyoNdxFQQK3ldLp6sTWx7i64mtyia0rZ3FasrHZlUw4FuRNGMPH2Kiy67TBjMbUnXiBu3q-EwIIBLCtZ38TbyeK4CpOEbzbSdwvQ==
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQeT8rpnUEY5Jr-_QXXQLn5eDN9VhbDe-4VCtIla59fLH1aYzgZmYsk0LXO7ueCQToZoH5EjmhsCdpupeEYQOywgtHYrScn_bH33is0o6uzTam96sxvpE2m1x0Y59lQL4SPfNNdU1SHu-E1KQzabEDrlYmSYuiHyZ1-SuQ2SV-qM3L1pWzv6NX0IFRROyv_hamkiG5tDGbxOz5H6n1pIHypTu3R5jcQrobajwNYWoVDZhwkSR4UcuYY1ub7j9VRfJQylBRqHLbtCX97duYqZu6VvkAral4m7fOYEVFKMI57HzWT-dZVx8Jdf
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQcR4Ovx-cAh_WKdS5w35j8Jc4la4EkKhLXB0AYXe3Ej2XPhv7d89S8PKyckvxZdpCi3daVy-Qzx5pTgcCpIx0ki42Vo3CEu2giHpN7riXxuavEPQM4LpDcDK8m_kPEL0XR2OaO9WPNChIxqll5QoLsN6338FypAFwF3zHw9Av-nSM3xmgtP0ZZORLL1OPEZuoUFxWE6qVxIhl6ljB0Tw7H0SPu0Y3UoGPO8aL4x3Za0H5aSMIzht3laf9rNGpErB5uMtQK_PMvU3A==
http://r20.rs6.net/tn.jsp?e=001uaWuamP3aQecTtI8yoAqH33u1T_OQFNj3acg5FDpkFQBMae4CctkBgGYwkLMua_JEfApy3KyHxoB0xEVLgwuw3EtKEfZQMiuAXyy1d9UNk0LyK0zOvUUvtavnPHH_jbfzD-Tf0A9UVQsZ-Mjga3f_F1EXHaT4RXd0j3jPCKtWzSdlsrIq6qlnmemdEcRC3CNtft-0B6H9mUn6SWnonqm3FlC0hD7UYSTsWrVhIKnOOSW154iv7GPQVyPN1YuLf51
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« Avoid Hating the Law 10 Years From Now: An Ethical Lesson From the
Trenches (February 12, 2013); The Fear Factor: How Good Lawyers
Get Into Bad Ethical Trouble (February 26, 2013); and It's Not "Time"
Management, It's LIFEtime Management (March 12, 2013) are all

presentations by Stuart Teicher, a professional legal educator who
focuses on ethics law. Register for 2 or more programs and save or get

a discount if you register as a group.
Honouring Chief Justice Richard Scott on His Retirement

Manitoba's legal community is invited to participate in two events honouring
Chief Justice Richard Scott on his retirement. An educational forum Courting

Change: The Changing Role of Courts will be held February 8, 2013 and a gala
dinner is planned for February 9, 2013. See www.scottretirement.org for more
information.

The Law Society of Manitoba provides this service solely for the benefit of and

to support the competence of its members. Members should exercise their
professional judgment in using or adapting any content.
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