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Claim Against Covenantor Under Discharged Mortgage Dismissed: MBCA
 
A covenantor whose covenant was extinguished when the mortgage was paid in full and discharged in 
conjunction with the sale of the property was granted summary judgment dismissing the registered owner's 
claim based on the covenant in Finley v. Tines, 2012 MBCA 33. The appeal court disagreed with the lower 
court's decision that there was a genuine issue for trial as to whether the plaintiffs intended "to pay off the 
mortgage and discharge it or ... to keep the mortgage for their own benefit" pursuant to an assignment of the 
mortgage made after the mortgage was discharged. Although the disposition of the appeal turned on its facts (in 
particular, the timing of the discharge), and not on the complex law with respect to mortgages and covenants, 
the court did see fit to comment on the plaintiff's flawed interpretation of s.6 of The Mortgage Act at paras. 64-66.

LVAC Expropriation Compensation Methodology Upheld: MBCA
 
In Roeland v. Her Majesty the Queen in Right of the Province of Manitoba, 2012 MBCA 37 the court dismissed 
the Province's appeal from a decision of the Land Value Appraisal Commission determining the market value of 
expropriated land and granting an award for injurious affection. The court found that LVAC's conclusions were 
within the boundaries of its expertise and amply supported by the evidence. The novel issue of the interpretation 
of s.28 (2) of The Expropriation Act (and whether applying the traditional machinery (disturbance) allowance 
constitutes double recovery) was referred back to the LVAC for determination.

http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDOGmIwYeV0xh1jlERm0Kv_3e_LwlF4XHeWyER_ibqujhbn6mZvk9XUU9J0v-nJNpYwRvH59LGS2HKlLgheSMNCcO4v_TmfloCBGzBK_c6pJC5F1pEVtovqvPanPwTQx8FiTHjj3G1-A0wMtytd0MSWXk-yQ_wFFK-wQL5OHLcw9xA==
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDM8zejRIApo6kE_s3jvMV80ymNiM4mZZBYErkhcQwt2IWfFBFVQuU10IyqlgG6Be73HyMYMa67iZXFCbb2O5czSb98QtnTOtkyv43zZC60srgR9SzAi3yrFEHH4nanJE4aJTlPwXa5lvwIvIYV2cDlzkgjylXBgr4zYMOAF6QwKHQ==
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDOmApzNbBkXMMejn1ztuvIzC5SvipWn8xz3l0mbSLRGNOLHEX2bJ735sFgFJat7xrN0FnFoAsAtpK6GJOsrq6vWqXfbU-ztIY62UpZgGLcvHSUnXsH7lsP1--NS7j0J6Bb0IoenVSe5-zBBr0C-PZ6yEoWOzThnhZc1pIw2Ziw2PYrJqA4SRhX8_gUv_pIuNZ5yBGGl5P-Qd7PNzH49Mymp


Recent QB Decisions
 

●     Morgan v. Thiessen, 2012 MBQB 151 - the court grants summary judgment for specific performance of 
an agreement to transfer property (by terminating a joint tenancy that was in place to secure the interests 
of a family member who had contributed money to save the farm from foreclosure, but then refused to 
accept repayment of the loan or release his interest in the property).   

●     Hoffman v. Heinrichs, 2012 MBQB 133 - the court dismisses an application challenging the validity of the 
30-year old will of a schizophrenic woman who left a million-plus estate entirely to her twin brother or his 
son. While the fact that the testator suffered from schizophrenia "may raise suspicious circumstances, 
one cannot infer incapacity simply from the fact that a person suffers from that illness, especially when it 
is treated" said the court. 

●     The Estate of Ann Barbara Kirk, 2012 MBQB 132 - the master declines to pass the accounts of an 
executor who failed to provide a proper accounting or evidence supporting claimed disbursements, 
delayed in attending to his duties, pre-took compensation, and kept no records of the time and work he 
expended in performing his duties. 

Sale by Email: NBCA
 
A recent decision of the New Brunswick Court of Appeal concerning the purported sale of a condominium via 
email has attracted some attention. Although the appeal court in Druet v. Girouard, 2012 NBCA 40 overturned 
the lower court decision that a series of emails exchanged between the owner of a condominium and a potential 
buyer created a binding contract to sell, it did not rule out the possibility of such a sale in principle. The court 
noted, however, that when there is a rapid-fire exchange of email correspondence between consumers acting 
on their own, the rebuttable presumption should be that there was no intent to establish a binding relationship. 
(para.41) The court sidestepped the issue of whether an electronic signature can convey real estate, deciding 
instead on the basis that the parties in this case lacked the requisite intent to enter into a binding agreement of 
purchase and sale. These articles discuss the decision:
 

●     Email Transactions in Land - in New Brunswick - Slaw; 
●     New Brunswick Court: E-mail Exchange Can Create a Binding Contract - Deeth Williams Wall; 
●     You can sell property via e-mail, N.B. court rules - Legal Feeds blog. 

Residential Tenancies Act Amendments Introduced
 
Bill 28, The Residential Tenancies Amendment Act, proposes amendments to the Act to clarify the rights and 
obligations of tenants and landlords concerning termination, rent increases and rehabilitation. As noted in this 
government news release, the amendments would require landlords proposing extensive renovations to provide 
tenants with an estimate of rent increases. The explanatory note to the bill discusses other key changes.

New Land Titles Fees
 
Several new land titles fees will come into effect August 26, 2012, pursuant to Land Titles Fee Regulation, 
amendment, 55/2012, registered May 14, 2012. The new regulation amends M.R. 171/89. The new fees are 
described in this Property Registry notice, dated May 25, 2012.

http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDNmrQtdpjxOiSd0vMD7KS_3ZCLtjX_AnpEosjvx6Kt8m4YJofI6m7T7gNI9aF4UJNVAcu-TzOe5wO6cLw7yRtPtqLhEW4IpI4Mi5hQiaBUTlyUKR9C7kD-0o4gp0Q31xHk9JUM2Btfyt_kApB9ECBvunAi2UfGtYtTuFX6dAQdQq-jI7KLrwRX_
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDPdzXwF8eMsKxnikg4muCzdEeZn8pk_Xs6Bl96IXz-yd9XPU8xZCrCVuYE_TrWJRfZtOP7Dj1-eEBdCWeyWoJ-XakPJKQ5qTJiiHdNZSf4P0hhLD78BMfSTfaVT8xoNjvZ5xBXUBDgxaCqkoeXKOUs8V3up52150XjZUEvUa2NM4IDwEHoX3q1J
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDPeoE6ROAAAS20DBMkM5HvfdC9PckDWw0PA38BSgH18BhieG2LQDZWWEqbLLr-yZter4rq7cc5WecZTYDQzxQ7ZcqgI7JrTnSEZ1HxKmxQN0wlGVkp2GI1Gsuqp-VzFQlxv5sBwniHNT2rnllPOf9nA1aSoqtv-ckeqYZvZnDxs6LgcFeLaLooU
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDNwlLk_Su49jS8burHh5i9icsvIHBZ6EGlIrxA_AaWIpH4W9IWj_nJJpAmmxA3meWFprSb62uNzkoWMrU_yAvyvGjuEj58q7_i6UeMxOuivKqK1KslZ20CSeyKPIvg6hFOqsF9LwecRQslDLxgt_PqwHfvIUuq4XFXcGRXnzUdsGQ==
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDOegz8kuqlx0kXhKvOLyjWEBn6KUIb12u4A-GnRi1oWKbWvgYrLM_rb5rAw2gnLZHAqIFTtmPI_rCzlPLKOC0xqjcK1iMfWfDq2xNpMKhe0Tgp8nol8jMyzGM5raaRyW6ExrpxOashZ7aBx974HmLhdQzfU1BDJuzXAwf4abgoNh9yqwCLyQyBH
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDNmXOhBzK7tLSNDqBSTjdr7weMj1Bl3NHKKNgbuR0ZsUmzfsLoUeA5qguLqB18qZW4cv2Y2B3XZSZ9gd8uq39jEO91512gfnLJBqOXUzUn5FxYwoYpRU87MkQD56pwANa6uBsFxIOWVDujauoaji3aKPL70RywA59rNyaGjPawGeIc42wDgbyJt
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDNilE2n7kNMTiE5H3LxCMsA8ES_eMog0fvGRZ3sd09aUuwTTsB_pb6JqAF24Nf7TtGDM7GGMOydNjoLLqUdZtxXGOm8ZV1Dm5-ClByySR1K-w==
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDNdQuULxvrw3uiYIXkNKezp2nussbyQzVudSAcWnOS0NaKnodhzP-Y9xErUNZdY3tLwJ8pU-qXXbHkx91s8b-pVuAnexjTLFSMRU29peyO8j8-6w-QBq3HMKJh2mdrGkAkB5_79rS9UMiZ203CDnXYOKPM4VjGulEpbkkUE0yndUtx65mcHCu4zar_BNgmWnj9zyqpIUevf9qpQDwuJ7J7LX5qwU7ou51w=
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDPt6COhSXf4fhQwb0ZO36ZTtCHwYigjMyjgn3GgxMhtigrhTTtrVDl9GiDFAHp8DF445Zho0jGOxmfvlf0fRiqrexFAImncn_neiufGHMH0Ffc63hw8Ttg0IXDYl5hbIwU=
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDO0WoCPoafjv2HM-TcdQFkW6HA5C1MH5qNtCPpZf9LzOk9u2mY5sfsdFRVpupQoZksfdX-TK5CaqQBTibQY6xBdMo3h0VjvlI8jmgHwxkLEQet_bJDLKy2nsLqgSwzkP62_mOnhBSHhvDrSEYmTLuZRRJEGwqLDTf8bSXMPpDh-7iVG58XyHhcI
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDPMqNkYWYLm5d-1hunl5xjlhr24OSo38RJ_xPVEsLmMRwsqGngtBdWaqfOVLRQ51Am-NzVo4Ta0ER3NEEsfvwpqjdLmi-vhg0kbZA_YbeOJbSD6gdkTaVOyhODqjHt0yrxDFJUzrTm6CA==
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDP0jc0GHE51k_jDP0oYyAkjg6VIaLYy77IDdRF68A0Kr3vCjDpeo9z0iUWjPqu--B9Ar_mSk5AiftIPW4j_DzXZiRQ-F9O11BPdJY7FKW4rxtliH6Y17ERO5lrpQfI7xMykjVVomeevAJQ7Q4YBolwq4qeg9ImEgRrfTHvda0LhyGWUELYZqNAuZcU88Xmzpo4=
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDOMSBffa15syMPsoCJ6U08nY8_ssM5c3FPr_q65IAvMdHPCYNlBA02Yd4JsHfztOD3Gw_gWQjJGbQlLfNC3fj-ZtSNyL6mQN7tufydIwcb0WKSV1IA7xCas2Ig6RWgVGU0YY08weDUEK0C9q4kK3wBS8LlbbLB3eqA=


Recommended Reading
 
Property lawyers may be interested in these recent articles:
 

●     Choosing arbitration to mend leasing woes - leasing disputes are inevitable according to the author of 
this May 2012 Inhouse article, and as more commercial landlords and tenants turn to arbitrators to 
resolve their differences lawyers are recognizing the importance of including well-drafted arbitration 
clauses at the outset.   

●     Real estate lawyers: The buck stops with you - this article from the May/June 2012 edition of LAWPRO 
magazine discusses the common mistakes Ontario real estate lawyers make and what can be done to 
prevent them. 

Upcoming CPD: LSM
 
Passing of Accounts - What You Need to Know - Presenters Master Joy Cooper and Peter Glowacki will discuss 
the most effective way to keep and present accounts at this lunch program from 12:00 noon to 2:00 p.m. on 
June 14, 2012 at the Law Society classroom. Register to attend in person or by teleconference.
The Law Society of Manitoba provides this service solely for the benefit of and to support the competence of its 
members.  Members should exercise their professional judgment in using or adapting any content.
 

 

http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDMnthSOKwew5amINVrjG8BGAIKf4ROtrF3UGaImDG2WRy-x-W051qAs9Y1YL2NxyGnMpxVB-M0EtVTOIim1BTk-PvTFGR_sdexyv8SCS3UVF9EdadeubgL2qzZv_0oPJM3Bl4Gg73dpGtRsKhsJ4tYOgrSuXz40cB68csG7wORwO_ILXLAJrT4OVfeBVimHHIfiMfVVFgFegMRzeoFk0VQv44I5QEl6NqN9aaZbT3iSkL-U2JPuDCLzRi_B9coRa0JIUphcL6cXuciQFRgNYS-YfcAatVyHQeT5cMFkHilvxw==
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDM4IUzO6I6pe60qDeuZK4Gtm6-oblGwYWuwi2zbzLxj6j1y-6qHa4aIeDJgNB5NfkplfpimkMjjltesnY_Md_fPZ3sVMsyBobesgfxHc_Y0w3aDgJm_MjZXM48QrqVGipDwXPd_H43AyYs52IqHXFwPM781SePP6Zw=
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDPeEOu0w3SXLHGj_vLZ5pqg4X-3sNcLjOqt5OGCptFtoyoRbuf3BWr4b5wT9iy8yZ-5yjCJMloj6Bcchf3tnn7XeQoom52yoyNLqH_IydX7VcxFsOWhmox1HBKp4p84N1lnscZ3hR3LoP42mG_1NV-UQXsYu3qM_GMxliEzuOswoGbBOb30BfNv1Cnxk9-hUR_gZ34B4MYXkQ==
http://r20.rs6.net/tn.jsp?e=0010uonaQwOnDPou2DXiqj_kOFJrxHwIinF5slSPsXpArrMw1SFHd2LYn768KvGoL0tKeQ_j0NU9ufPdCFLjbKobYl1puBlle1AJCcQidKCwyiP4tUyiBwxaJ4PvGLo-BqTBgLHeZGbMCEzRZJRJiW1pKpa-kCuRKgWPIVIPG-Y0pg-9XBuuNllf26NLdD3sPvrJZyreH0Uy8Lt4CNKNhbrgDCSTWH0x2bxGCZqaAtlpCQ=

